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Employment Protection Awards

The maximum limits on employment protection awards are now increased on 6 April in each year (previously February).  From 6 April 2014, the rates will be as follows and apply to all dismissals after this date:  

	Award


	Previous Rate (applies to dismissals before 6 April 2014)
	Current Rate (applies to dismissals from 6 April 2014)

	Unfair dismissal compensatory award (maximum)
	£74,200
	£76,574 
(maximum – or 12 months pay, whichever is lower)

	One week’s pay for statutory redundancy pay and basic award
	£450
	£464

	Maximum statutory redundancy payment and basic award
	£13,500
	£13,920



Compensation for unfair dismissal is based mainly on loss of earnings and the claimant has a duty to mitigate his loss i.e. he must show that he has tried to find a new job.  Since 29 July 2013, the compensatory award has been limited to 12 months’ pay or the maximum limit whichever is lower.  This means that even if the claimant has not found a new job after 12 months and is unlikely to do so in the near future, his compensation will be limited to 12 months’ pay.
Awards for discrimination claims are also based on loss of earnings but there is no maximum limit.  Successful claimants are also entitled to an award for injury to feelings (maximum £30k).

Maternity and Paternity Pay
Statutory Maternity Pay and Statutory Adoption Pay are payable for a period of 39 weeks.  Statutory Paternity Pay is payable for a period of two weeks following the birth.  Additional Statutory Paternity Pay is payable for between 2 – 26 weeks provided the mother has returned to work and the father intends to care for the child.  .  

The rates are increased in April each year and are as follows:-

	Type of Payment
	Previous Rate from 

6 April 2013
	Current Rate from 

6 April 2014

	Payment Period

	Statutory Maternity Pay and Statutory Adoption Pay (higher rate)

Statutory Maternity Pay (basic rate)
	90% of normal weekly earnings

£136.78 per week*
	90% of normal weekly earnings

£138.18 per week*
	First 6 Weeks

Next 33 Weeks



	Statutory Paternity Pay 
	£136.78 per week *
	£138.18 per week*
	Up to 2 Weeks

	Additional Paternity Pay
	£136.78 per week *
	£138.18 per week*
	2 to 26 weeks


*or 90% of normal earnings, if lower.
Statutory Sick Pay
Statutory Sick Pay is payable if an employee is incapable of work for 4 or more consecutive days.  The entitlement starts from the 4th qualifying day up to a maximum of 28 weeks.  From 6 April 2014, the SSP rate will increase from £86.70 to £87.55 per week. 

National Minimum Wage
The National Minimum Wage provides a legally binding minimum hourly rate of pay for most workers over compulsory school age.  The rates are reviewed annually and are increased on the 1 October of each year.  The current rates and those which will come into force on 1 October 2014 are shown below:

	
	Hourly Rate From 

1 October 2013

	Hourly Rate from

1 October 2014 

	Aged 21 and over
	£6.31
	£6.50

	Aged 18 – 20
	£5.03
	£5.13

	Aged 16-17
	£3.72
	£3.79

	Apprenticeship 
	£2.68
	£2.73


RECENT DEVELOPMENTS

ACAS EARLY CONCILIATION SCHEME
From 6 May 2014, it is compulsory for claimants to apply for Acas early conciliation before they can issue an employment tribunal claim.  Any claims issued without an Acas early conciliation certificate will be rejected. 

The Advisory, Conciliation and Arbitration Service (Acas) is a publicly funded independent organisation whose aim is to promote good employment relations.  Although parties in an employment tribunal case can use the services of Acas at any stage to conciliate the claim, it is now compulsory to attempt conciliation through Acas before a person can issue a tribunal claim.
The Early Conciliation (EC) procedure is relatively simple.  A form with limited information is completed (mainly) online and the conciliation process is conducted by telephone by a conciliator who makes contact with both parties i.e. the individual and the employer to conciliate the claim with a view to reaching a settlement.

The parties are not obliged to reach a settlement.  If a settlement cannot be achieved within one month then Acas will issue a certificate and the individual can then issue the tribunal claim.  Any tribunal claim which does not have an Acas EC certificate number will be rejected.  The three month time limit for issuing claims can be extended to take into account early conciliation.

Comment 

The main advantage of the EC scheme is that it is free to use and potentially offers a quick and cost effective alternative to an employment tribunal.  It remains to be seen, however, whether the EC scheme will simply be viewed as an administrative hurdle before bringing a claim or utilised to secure a settlement by putting pressure on an employer to avoid tribunal proceedings.

CHANGES TO FLEXIBLE WORKING
On 30 June 2014, the right to request flexible working is due to be extended to all employees with 26 weeks service i.e. not just parents or carers as applies at present.  The procedure for requests will be simplified with a duty on employers to consider requests in a reasonable manner rather than a specified timetable.  New guidance is also set out in an Acas Code of Practice.

NB: Employees do not have the right to demand flexible working but simply to request flexible working.  An employer can refuse a request on grounds of cost and business needs etc.

If following a refusal, an employee brings a successful complaint in the Employment Tribunal, then compensation is limited to eight weeks pay (maximum) at the statutory rate of £464 per week from April 2014.
FINANCIAL PENALTIES FOR EMPLOYERS
The Government has recently introduced financial penalties for employers who lose tribunal claims if there are ‘aggravating features’ and increased the penalties for employing workers illegally and for breach of the national minimum wage.

(1) Tribunal Claims

Tribunals now have the power to order an employer who has lost a tribunal claim to pay a financial penalty of up to £5,000 to the Secretary of State, where the case has ‘aggravating features’.  This applies to all claims presented on or after 6 April 2014.
The regulations do not define ‘aggravating features.  However, this is likely to apply where there has been unreasonable behaviour towards the employee e.g. threats or malice.

The employment tribunal hearing the case will have the power to decide whether to impose a penalty, taking into account any factors that it considers relevant, including the circumstances of the case and the size and resources of the employer.

The penalty will be reduced by 50% if the employer pays within 21 days.  The tribunal must also take into account the employer’s ability to pay.

(2) Illegal workers
From 16 May 2014, the maximum penalties for employing workers illegally increased from £10,000 to £20,000.  For a first breach in a three year period, the new starting penalty is £15,000 per illegal worker.  For a second or subsequent breach in a three year period, the starting point is £20,000.

There are, however, mitigating factors which can reduce or avoid the penalty.  These are:

· if it is a first offence; 

· the employer reported suspected illegality;

· the employer co-operated with Home Office investigation; and

· the employer had effective document checking practices in place.

The Home Office has issued a new Code of Practice on preventing illegal working as well as guidance on avoiding discrimination when carrying out checks.  The range of documents that is acceptable for the purposes of right to work checks has been reduced.  
(3) National Minimum Wage
HMRC are responsible for enforcement of the national minimum wage (NMW).  HMRC enforcement is initiated either by a complaint from a worker or a third party, or as a result of targeted enforcement in key low paying sectors.  If HMRC determines that an employer has not paid the NMW, then the employer is issued with a Notice of Underpayment.  This notice sets out the arrears of NMW to be repaid to the workers together with the penalty for non-compliance.

From 7 March 2014, the penalty was increased from 50% to 100% of the underpayment.  The maximum penalty has increased from £5,000 to £20,000 and the minimum penalty is £100 even if the underpayment is less than £100.  In addition, any employer who was issued with a Notice of Underpayment by HMRC, no matter how small the underpayment is, will be referred by HMRC to BIS for automatic naming, subject to a 28 day appeal process.  

Comment
All the above penalties are payable to the Government and not the victims.   Whilst the tribunal penalty is unlikely to make much impact, the penalties for employing workers illegally and breach of the NMW are high.  
It is imperative that employers have a strict process in place to ensure the correct documents are obtained and checked at the outset of employment in order to establish a statutory excuse in the event of any investigation by the Home Office.

The employment status of staff such as apprentices or interns can sometimes be uncertain.  An employer must be very careful that it is not accidentally underpaying staff as this will not stop HMRC issuing a notice of underpayment for breach of NMW.
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Shared Parental Leave

Shared parental leave is a Lib-Dem initiative, aimed at providing parents with more choice and flexibility in how they share the care of their child in the early stages following birth.  In November 2013 the Government confirmed that shared parental leave will be introduced from April 2015.  

Current position

At present the current entitlement to statutory leave for new parents is heavily weighted in favour of mothers, who can take up to 52 weeks maternity leave.  Conversely, fathers are only entitled to two weeks ‘ordinary’ paternity leave, together with ‘additional’ paternity leave of up to 26 weeks if certain conditions are met.  One of these conditions is that the mother has returned to work.

The proposed changes

Shared parental leave will permit both parents to share up to 50 weeks’ parental leave and 37 weeks’ pay. The mother and father can take their leave together if they wish, or in turns. 

· The mother must give eight weeks notice to end her maternity leave (in order to start shared parental leave).  This notice can be given before or after the birth;
· Employers will be able to insist that employees take their leave in a single continuous block (although if the employer agrees, leave can be taken in multiple, shorter blocks);
· An employee can notify/change his or her leave plans up to three times. This will mean that an employer does not have to accept any more than three notifications to take shared parental leave on specific dates or changes to dates already agreed;

· Each parent will have up to 20 “keeping in touch” days to use, where they can attend work with no effect on their parental leave or pay;

· Parents will have a right to return to the same job after any period or periods of shared parental leave totalling 26 weeks or less in aggregate.  Where 26 weeks has been exceeded, the right is to return to a similar (but not identical) role.

Reaction
Not all responses to the government’s proposals have been positive.  Many trade unions and political commentators have criticised the proposed legislation for not going far enough to help new parents.  The Institute of Directors went as far as to describe the new rights as a "nightmare" for employers.  

The government has confirmed that further consultation on this issue will take place throughout this year focusing on the administrative detail of how the scheme will work.

Proposals to increase the National minimum wage
The NMW has been in force since 1999 and the rates are set by the Low Pay Commission who are independent from the Government. 

Various trade unions and other organisations have tried to put pressure on the Government and various companies to pay a living wage (£8.80 for London and £7.65 nationwide) rather than the NMW.  The Chancellor, George Osborne has not accepted the living wage but recently caused a stir by suggesting that the NMW for workers over the age of 21 should be increased to £7 per hour i.e. an 11% increase.  His suggestion was that any increase should be phased in over a year from October 2014.

To date, the Chancellor’s proposals have not yet been introduced but it is likely to come up again being seen as a means of enabling low paid workers to be less reliant on benefits and incentivising those on benefits to go to work. 
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This update was produced by GSC’s employment team.  For further information or advice, please contact:

Tessa Fry - Partner and head of employment – tfry@gscsolicitors.com
David Nathan - Partner – dnathan@gscsolicitors.com
Nadia Adil - Solicitor – nadil@gscsolicitors.com
Mark Richardson - Solicitor – mrichardson@gscsolicitors.com
Ross Waldram - Solicitor – rwaldram@gscsolicitors.com
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This update is intended to provide readers with information on recent legal developments.  It should not be construed as legal advice or guidance on a particular matter.                           
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